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            DETAILS OF THE HEARING AND REPRESENTATION: 
 
[1] The arbitration process was held under the auspices of the NBCCI (National 

Bargaining Council for the Chemical Industries) at Secunda, Lillian Ngoyi 
Centre on the 20

th
 May 2013. Mr Bheki Dludu, a union official from 

CEPPWAWU, represented the applicant. Mr. M.J. Ramathe, a practising 
attorney, represented the respondent. The applicant submitted bundle of 
documents which we marked “A” for ease of reference. The respondent 
submitted a bundle of documents which we marked “B” for ease of reference. 
The proceedings were electronically recorded.  

 
[2] I facilitated the pre-arbitration conference and the following issues were 

indicated as being in dispute:   
 

(i) Whether the applicant requested to be moved from working shift cycle; 
(ii) The reason for not paying the applicant the 60% of 18% shift allowance 

during the month of October 2007; and 
(iii) Whether there was consultation prior to discontinuing the applicant’s 

shift allowance.   
 
[3] The parties agreed that the following issues were common cause: 
  

(i) The applicant commenced working for the respondent on the 1
st
 

December 2000 as Health Practitioner or Occupational Health 
Practitioner and she was working shift cycle; 

(ii) The applicant stopped working shift cycle in August 2007 because she 
was promoted  or moved to the position of Occupational Health 
Practitioner; 

(iii) In October 2009 the applicant was promoted to Head Practitioner or 
Occupational Health Practitioner which was her current position and she 
was no longer working a shift cycle; 

(iv)  The applicant’s current package is R38000.00 per month; 
(v) The applicant received the 18% shift allowance from August 2007 until 

May 2012; 
(vi) During the month of October 2007 the applicant’s 18% shift allowance 

was not paid but it was paid during the month of November 2007; 
(vii) The applicant was currently not working shift cycle; and 
(viii) It was the respondent’s policy that an employee working three shift cycle 

if that employee was moved to normal shift the respondent will 
incorporate the 60% of the 18% on the employee’s salary to 
compensate the employee for the lost salary due to a change of shift.   

 
ISSUE IN DISPUTE: 

 
[4] I had to determine whether the applicant lost benefits and if so, whether the 

respondent committed an unfair conduct that amounted to an Unfair Labour 
Practice in accordance with section 186 (2) (b) of the Labour Relations Act 66 
of 1995 as amended. Should I find in the affirmative, then to decide on the 
appropriate relief.  
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THE SURVEY OF EVIDENCE AND ARGUMENT: 

      
APPLICANT’S CASE:  

 
[5] The applicant (Mabel Cele) testified under oath and the gist of her evidence 

was as follows:  
She referred to page 13 of bundle “B” and stated that it was an e-mail she sent 
to her supervisor Samson Rasedile. She was working at Sasol Syfuels and 
working three shift cycle. There was a post advertised for a Clinic Sister and 
she applied for the post in August 2007. She was called for interviews and 
present was Mr. Martin, Marina Fourie and the other supervisor. She was told 
on her interview that she was the successful candidate but the salary package 
she was offered was less than what she was earning.  

 
[6] She informed the interviewing panel that she would rather stay at her post. 

They told her that they would incorporate the 18% shift allowance into her 
salary like they do with other nurses. She agreed that if they would continue 
giving her the 18% shift allowance she will take the position. She referred to 
page 21 of bundle “A” and stated that in October 2007 she was not paid the 
18% shift allowance. She approached the Area Head, Dr Dries Burger, to 
inquire why the allowance was not paid. Dr Burger called Marina, her 
supervisor, Samson and Martin from Human Resource and they subsequently 
paid her 18% shift allowance during the month of November 2007.  

 
[7] The applicant testified that she was called around 2012 and told that they were 

going to stop her 18% shift allowance. After February 2012 they held a meeting 
with her representative, Elias Mhlanga, Dr Dries Burger, Marina Fourie, her 
supervisor and Martin from Human Resources. She was told that the issue of 
her 18% shift allowance was raised during the audit and a query made that why 
she should be paid shift allowance while she was not working a shift cycle 
while other nurses in her position were not receiving a shift allowance.  

 
[8] The applicant referred to page 19 of bundle “A” and stated that when she was 

promoted there was a letter that stated that she would continue receiving the 
185% shift allowance and Dr Dries Burger signed the said letter. She 
contended that since 2009 Dr Dries Burger was aware that she was receiving a 
shift allowance even though she was not working a shift cycle. She referred to 
page 20 of bundle “A” and stated that she did not know if the Human 
Resources Officer, Ms. Botes, was aware that she was receiving the 18% shift 
allowance.   

 
[9] She referred to page 30 of bundle “A” and stated that it contained the policy 

that was reviewed on the 1
st
 August 2008. She further referred to page 19 of 

bundle “A” and stated that her promotion was done a year after the revision of 
the aforesaid policy and she was given the 18% shift allowance. She indicated 
that the relief she sought was for the 18% shift allowance to be reinstated 
retrospectively from June 2012. Alternatively, that she be paid 60% of the 18% 
shift allowance.      
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[10] The applicant under cross-examination conceded that she attended the 

interview in 2007. She stated that she agreed with the people who were 

conducting the interview that she will be paid 18% shift allowance to augment 

her salary. She conceded that the said agreement was not reduced to writing. 

She also conceded that the said agreement was not confirmed in an e-mail or 

letter. She stated that her promotion was effective as from the 1
st
 October 

2007. She conceded that the company policy as contained in page 25 of 

bundle “B” referred to 60% of 18% and not 18%.  

 

[11] The applicant conceded that she did not qualify for 18% but she was supposed 

to get 60% of 18%. She also conceded that nowhere in the company policy did 

it refer to 18%. She further conceded that she did not query that she was not 

suppose to receive 18% shift allowance but instead she was suppose to 

receive 60% of 18% shift allowance. She conceded that she last worked a shift 

cycle in August 2007.  

 

[12] The applicant stated that in August 2007 she responded to an advertisement 

and subsequently attended the interview, Subsequent to the interview she was 

promoted. The position was at a day clinic and she worked straight or normal 

shifts. Prior to the promotion she was working a shift cycle. She also stated that 

she started working straight or normal shift in October 2007. She conceded 

that according to her appointment letter she commenced working straight or 

normal shifts from the 1
st
 September 2007.  

 

[13] She stated that when she was working the shift cycle it was at Sasol Synfuels. 

The advert and the subsequent promotion were at Sasol Shared Services 

where she worked normal shifts at a day clinic. She conceded that these were 

two different business entities. The applicant conceded that her promotion to 

the new position was not a transfer or internal transfer but she applied for the 

said position and she had more responsibilities in her new position. The 

applicant disputed that she unduly benefited by receiving the 100% of 18%.  

 

[14] The applicant conceded that according to the paperwork that both Martin from 

Human Resources and Dr. Dries Burger, the Area Manager signed, it was 
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indicated that she was not suppose to get a shift allowance. She also 

conceded that she did not have any documents showing that there was an 

agreement that she would receive the 18% shift allowance. The applicant 

conceded that four meetings were held prior to stopping her shift allowance. 

She also conceded that she was afforded an opportunity to raise her 

grievances prior to her allowance being stopped. She conceded that she was 

referred to ICAS on the 29
th

 May 2012 subsequent to her shift allowance being 

stopped. The applicant conceded that she referred her matter to the Council 

because she was aggrieved about her remuneration being lessened.    

 
RESPONDENT’S CASE:    

 
[15] Dr. Ridwan Cassim (hereinafter referred to as “Dr Cassim”) testified under oath 

as follows: 
He was a Medical Practitioner employed at the respondent. He worked with Dr. 
Dries Burger who was currently on leave. As a result, he was acting in the 
position of Dr. Burger. The applicant worked under him as Head of Medical but 
the applicant did not report to him. It was the applicant’s senior who was 
reporting to him. He stated that the applicant was receiving a shift allowance 
which was not supposed to be given to her because the applicant was not 
working shifts. The error regarding the payment of applicant’s shift allowance 
was picked up the Human Resources Consultant and this issue was ultimately 
brought to the attention of the applicant.  
 

[16] He stated that page 14 of bundle “B” was the increase to the applicant’s control 
amount as from the 1

st
 September 2007. The signature on the said document 

did not correspond with the signature of Dr Dries Burger. He averred that every 
employee who was not working shift cycle was not entitled to a shift allowance. 
He referred to page 20 of bundle “B” and stated that it dealt with the bulk 
promotions that took place in 2009 wherein employees in the Occupational 
Health Department were promoted.  

 
[17] He stated that throughout the medical department no employee was entitled to 

be paid shift allowance if they were not working a shift cycle. He also referred 
to the medical ethics and stated that no person should receive shift allowance if 
they were not working a shift cycle. He stated that the error regarding the 
payment of 18% shift allowance to the applicant was picked up in June 2012. 
He stated that the applicant should not get advantage over other medical staff 
in her position who was not receiving 18% shift allowance.         

 
[18] The witness was extensively cross examined but nothing concrete 

materialised.  
 
[19] Ms. Ludre` Wells (hereinafter referred to as “Ludre`”) testified under oath as 

follows: 
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She knew the applicant and she had interactions with her in 2007 and 2008, 
she also had interactions with the applicant in 2012. She worked for the 
respondent as Human Resources Group Service and she was based in 
Secunda. She was familiar with the issue of the applicant’s shift allowance. 
She stated that in 2012 it was brought to her attention that an error was picked 
up that the applicant was being paid a shift allowance even though she was not 
working a shift cycle. She then instructed their Payroll Section to stop paying 
the shift allowance to the applicant. She also confirmed with Dr Dries Burger 
that the applicant was not working a shift cycle.  

 
[20] She testified that prior to stopping the applicant’s shift allowance they held 

discussions with the applicant around February 2012. Present during the 
discussions it was the applicant and her representative Elias, Dr Dries Burger 
and herself. They discussed numerous options and one of the options was to 
allow the applicant to her previous position, however, that was not a viable 
option as it could have amounted to a demotion. They also looked at the option 
of “grandfathering” but that was also not a viable option. The final 
recommendation for the remuneration team was on the 11

th
 April 2012 and it 

was recommended that the applicant’s shift allowance should be stopped.  
 
[21] The applicant was obviously not happy with the recommendation but she had 

to act on this recommendation. She stated that the company could not 
continue paying the applicant shift allowance while the applicant was not 
working a shift cycle.  She wrote an e-mail contained in page 21 of bundle “B” 
because the applicant’s representative maintained that the applicant negotiated 
for a shift allowance in 2007. She testified that several meetings were held with 
the applicant and her representative prior to stopping the applicant’s shift 
allowance. She also stated that page 7 and 8 of bundle “B” were notes she 
took during the aforesaid meetings. She stated that the applicant was not 
supposed to get the 18% but it was supposed to be 60% of the 18%. She 
averred that the applicant was not even entitled to get the 60% of the 18% 
because she was not transferred to her position.  

 
[22] Ludre` further testified that the applicant’s salary after the promotion was 

already higher. She also stated that page 17 of bundle “A” showed that the 
applicant’s salary was adjusted and it was brought in line with other who was 
on the same position. She also stated that the applicant’s salary adjustment 
showed that she was not entitled to a shift allowance as she was no longer 
working shifts. The applicant stopped working shifts as from the 1

st
 September 

2007 as per her appointment letter, however the changes were backdated as 
from the 1

st
 October 2007. She averred that a mistake was committed by 

paying the applicant a shift allowance.  
 
[23] The witness referred to page 20 of bundle “A” and she stated that it showed 

that ultimately there was a bulk adjustment of salaries for nurses working at the 
clinic. She testified that her role as Human Resources Personnel was to ensure 
that the company policies and procedures were implemented and that fairness 
had to prevail in respect of all employees. The applicant was the only nurse in 
her position that was being paid shift allowance even though she was not 
working shifts. As a result, they had to rectify this anomaly. She stated that in 
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terms of the company rules no employee could offer another employee 
something that was outside the company policy.  

 
[24] The witness was extensively cross-examined but nothing concrete 

materialised.             
[25] Both representatives submitted written heads of closing arguments. 
   

ANALYSIS OF THE EVIDENCE AND ARGUMENT: 
 
[26] After careful consideration of both oral and documentary evidence including the 

Labour Relations Act, the Code of Good Practice, arguments advanced by the 
parties, relevant case law and applicable principles, I have arrived at the 
following findings regarding the issues to be decided: 

 
[27] It was apparent that the onus rests with the applicant to show on a balance of 

probabilities that the respondent committed an act or omission that amounted 
to an Unfair Labour Practice. Section 186 (2) (a) of the LRA provides as 
follows:  
“Unfair labour practice means any unfair act or omission that arises between 
an employer and an employee involving- (a) unfair conduct by the employer 
relating to promotion, demotion, probation or training of an employee or 
relating to the provision of benefits to an employee.”  

 
[28] The term “benefit” means a non-wage or non-salary benefit (see Schoeman v 

Kalil Nissan (1999) ILJ 1353 [CCMA]). A benefit is something extra, apart 
from remuneration.  Often it is a term and condition of an employment contract 
and often not. In the current matter it was established as common cause that 
the applicant was not internally transferred to her position as Head Practitioner 
or Occupational Health Practitioner but the applicant applied for this position, 
she attended interviews and she was ultimately appointed to the position. It 
was also common cause from the evidence that at least as from the 1

st
 

October 2007 the applicant was no longer working a shift cycle but she was a 
day clinic nurse.  

 
[29] The respondent’s policy on payment of shift allowance where employees are 

removed from designated shift allowance in page 22 to 31 0f bundle “B” 
stipulate in clause 1 that:  
“The purpose of this policy is to ensure a consistent approach with regard to 
the remuneration of a designated shift worker when he is temporarily / 
permanently removed from shift work.”   
Clause 6 provides as follows:  

 “When an employee is internally transferred from a shift work cycle to a normal 
day work cycle within the same function/ division, the following rules apply: 
6.1 The change must be at Company request; 
6.2 The employee must have been a designated shift worker for at list one 

year; 
6.3 Withdrawal from shift work must be within the division where the 

employee is working. Transfer to other divisions or promotions will be 
dealt with within a ne w contract of employment.” 
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[30] It was established as common cause from the evidence adduced that the 
applicant was not internally transferred from a shift cycle to a normal day work 
cycle. The applicant in her evidence in chief stated that she saw an 
advertisement for a day shift clinic nurse. She reacted to the said 
advertisement and applied. She attended the interviews which were also 
attended by other people. She was a successful candidate to the said position. 
The applicant also testified that prior to the aforementioned advertisement she 
worked for Sasol Synfuels and the new position was at Sasol Shared Services, 
which was a different business entity from Sasol Synfuels. The applicant 
further testified that her functions at the new position had increased and were 
no longer the same as her previous functions.  Therefore, the applicant was not 
internally transferred from a shift work cycle to a normal day work cycle within 
the same function or division.   

 
[31] Furthermore, the applicant’s withdrawal from shift work was not initiated by the 

respondent as per clause 6.1 but it was on the applicant’s own initiative in that 
she applied for a promotion in a different business entity. The applicant’s 
withdrawal from shift work was not within the division where she was working in 
that she moved from Sasol Synfuels to Sasol Shared Services, which were two 
different business entities. It was apparent that the applicant’s promotion was 
dealt with within a different new contract of employment. It was clear in view of 
the aforementioned factors that the applicant was employed or working for a 
different legal entity. In simple terms the applicant was working for a new and 
different company (or employer) from Sasol Synfuels. The applicant’s terms 
and conditions of employment could not transfer to the new employer because 
this was not transfer of business in terms of Section 197 of the LRA (supra).  
 

[32] It was apparent in the present matter that the applicant’s transfer was not 
internal or the applicant was not internally transferred. It was also apparent that 
the applicant was not transferred within the same function or division. The 
provision of 6.3 is couched in clear and simple language and it stipulates that 
transfers to other divisions will be dealt with within a new contract of 
employment (my emphasis).  I therefore conclude that the applicant’s new 
terms and conditions of employment at the respondent did not cater for a shift 
allowance as the applicant was not working shifts. I also conclude that the shift 
allowance did not transfer from Sasol Synfuels to the respondent as the 
applicant’s move to Sasol Shared Services (respondent) was not due to a 
transfer of business as a going concern in terms of Section 197 (supra).  
    

  
[33] The remaining issued was whether the applicant was entitled to the 18% shift 

allowance that she has been paid since the 1st October 2007 to April 2012. I 
wish to reiterate that the respondent’s aforementioned policy on shift allowance 
refers to 60% of 18% and not 18% shift allowance. This fact seems to be 
common cause between the parties. Therefore, the 18% shift allowance that 
was paid to the applicant was not per the respondent’s aforesaid policy. The 
applicant averred that it was something that was agreed subsequent to her 
interview. It was established as common cause that the above-mentioned shift 
allowance had been paid to the applicant since 1

st
 October 2007 until when it 

was stopped in April 2012. The respondent on the other hand averred that the 
payment of shift allowance to the applicant was an error and this error was 
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picked during 2012 by the auditors. It was established as common cause that 
the applicant was no longer working shifts as from the 1

st
 October 2007.  

 
[34] It follows therefore that the applicant who stopped working shift cycle on the 1

st
 

October 2007 was not entitled to a shift allowance. It is common sense that an 
employee who does not work shifts cannot be paid a shift allowance. It was 
established as common cause that the applicant as from the 1

st
 October 2007 

was working days shift cycle. The applicant however, seemed to establish her 
right to receive a shift allowance on the fact that this was something agreed to 
at her interview. The applicant however failed to bring any of the interviewing 
panel as her witnesses to corroborate her testimony. Furthermore, the 
applicant failed to submit a copy of such an agreement or the equivalent 
thereof to show that indeed the interviewing panel agreed to pay her shift 
allowance to augment her salary. It is establish law that he / she who alleges 
bears the onus to prove. The applicant in this regard failed to discharge the 
onus of showing that it was an agreement entered with the interviewing panel 
that she will be paid a shift allowance even though she was no longer working 
shifts.  

 
 
[35] It was apparent that as early as the 30

th
 August 2007 the applicant was 

informed in a letter contained on page 14 of bundle “B” that her promotion was 
confirmed including her ‘monthly’ control amount of R9673.00 and that her 18% 
shift allowance ceases. However, in another letter dated the 14

th
 October 2009 

the applicant’s shift allowance was confirmed (see page 20 of bundle “B”). The 
pertinent issue however was the fact that the applicant was not working a shift 
cycle and therefore not entitled to a shift allowance. The applicant’s contention 
that the 185 shift allowance was a means of augmenting her salary after 
indicating to the interviewing panel that she would not accept the promotion 
unless her salary was increased sounds to me like a dispute of interest in that it 
was something entirely about the applicant’s salary.  

 
[36] I conclude that this was not a scheme conferring benefits as per the decision of 

Apollo Tyres South Africa (Pty) Ltd v CCMA & Others Case No DA1/11 
(LAC). There was clear and convincing evidence that this was an error on the 
part of the respondent by providing the applicant with a shift allowance while 
she was no longer working a shift cycle. A mistake cannot be construed as a 
policy or practice pertaining to a scheme conferring benefits.   Nonetheless, as 
I have stated above, I am of the view that the applicant failed to establish any 
right ex lege or ex contractu to the shift allowance. Further, the applicant was 
unable to show that the provision of the shift allowance was as a result of a 
policy or practice relating to a scheme conferring benefits.  

 
[37] After careful consideration of the facts before me, I am of the view that the 

applicant party failed to discharge the onus of showing, on a balance of  
probabilities that the respondent committed an unfair act or conduct by 
stopping the shift allowance which was erroneously paid to the applicant.  
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AWARD: 
 

1. The respondent did not commit an Unfair Labour Practice.   
2.  I dismiss the application brought by the applicant. 
3.   I make no order as to costs. 
 

 
Signed and dated at Johannesburg on 31st May 2013. 

 

_______________ 

T.J. SEKHABISA. 

NBCCI Panellist:  


